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Practicing Reference . . .
Other Uses of Legislative History*
Mary Whisner**
Although we usually think of using legislative history to determine legislative intent 
when interpreting statutes, Ms. Whisner shows that legislative documents can be use-



















	 1.	 Interbranch Relations: Hearings Before the Joint Comm. on the Organization of Congress,	103d	
Cong.	 83	 (1993)	 (statement	 of	 Judge	Alex	Kozinski).	While	 cautioning	 against	 courts	“allow[ing]	
legislative	history	to	do	too	much	of	the	work	of	 interpretation,”	Kozinski	states	that	 it	“can	be	an	
immensely	valuable	tool	for	resolving	certain	types	of	problems	in	statutory	interpretation.”	Id.
	 2.	 See	Steven m. baRkan et al., FundamentalS oF legal ReSeaRCh	157,	158	n.3	(9th	ed.	2009)	
(citing	sources).
	 3.	 See, e.g.,	Georgetown	Law	Library,	Legislative	History	Research:	A	Tutorial,	at	slide	6,	http://
www.law.georgetown.edu/library/research/tutorials/lh/upload/leghist-slide01.pdf	 (Jan.	 2,	 2013)	




are	 listed	 in	 the	appendix,	 infra,	 for	 readers	who,	 like	me,	might	have	heard	 talk	about	 the	use	of	
federal	legislative	history	in	the	federal	courts	without	considering	whether	there	might	be	different	
rules	in	the	states.























•	 Which	 committees	 considered	 the	 bills?	Were	hearings	held?	Who	 testi-
fied?
•	 How	far	did	the	bills	go?




Olympia	 to	 testify.	Now	 that	 the	 clinic	 is	 a	 few	years	old,	 the	 students	 can	 even	
watch	webcasts	of	former	students	testifying.5
¶4	Clearly,	 these	 students	can	 learn	a	 lot	 from	 legislative	history	research.	 In	
fact,	the	process	is	generally	more	fruitful	for	them	than	for	the	researcher	who	is	
trying	to	find	a	key	sentence	to	unlock	the	mystery	of	an	ambiguous	phrase	in	a	
statute	 (preferably	 to	 the	 advantage	of	 the	 researcher’s	 client).	We	all	 know	 that	
those	keys	are	rare	and	hard	to	find.
	 5.	 See, e.g.,	 Senate Human Services and Corrections Comm. Hearing,	tvw	 (Mar.	 17,	 2011),	
http://www.tvw.org/index.php?option=com_tvwplayer&eventID=2011030125	 (testimony	 of	 clinic	
student	Ramona	Whittington	in	support	of	Substitute	House	bill	1793,	restricting	access	to	juvenile	
records)	(video	at	53:00).
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¶5	 Of	 course,	 clinic	 students	 are	 not	 the	 only	 ones	 for	 whom	 this	 research	
would	be	helpful.	Practicing	lawyers,	lobbyists,	public	interest	groups,	and	citizens	







feature	 titled	“Newly	 Introduced	 Legislation.”6	A	 recent	 government	 contracting	









not	 apply	 and,	 if	 it	did,	 it	was	unconstitutional.	But	 Judge	 Jack	Weinstein	didn’t	
want	to	move	the	trial	date,	and	he	thought	the	recent	passage	of	the	law	was	hardly	
a	reason	for	delay:




	 6.	 Interpreter Releases	is	published	forty-eight	times	per	year	and	is	available	on	Westlaw.
	 7.	 Bills Would Expand Contractor Whistleblower Protections,	gov’t ContRaCtoR,	Sept.	26,	2012,	
at	¶	296.
	 8.	 Monica	C.	Platt,	An Uncertain Regulatory Future for Prepaid Cards,	banking & Fin. SeRvS. 









hearing	on	a	bill	with	the	same	name	in	an	earlier	Congress.	Protection of Lawful Commerce in Arms 
Act: Hearing on H.R. 2037 Before the Subcomm. on Commerce, Trade, and Consumer Protection of the 
H. Comm. on Energy and Commerce,	107th	Cong.	79	(2002)	(statement	of	Jeff	Reh).




in	 the	United	 States	 and	 then	 faced	 the	Department	 of	Homeland	 Security,	 the	
Department	 of	 Health	 and	 Human	 Services,	 and	 the	 Department	 of	 Justice.11	
Using	a	story	is	one	way	to	capture	the	reader’s	attention	and	set	the	scene	for	an	
article,12	and	this	story	does	its	job	well.	Where	did	the	student	author	find	Sonia’s	
story?	 It	 was	 in	 a	 witness’s	 statement	 in	 a	 congressional	 hearing.13	 Later	 in	 the	
article,	the	author	uses	legislative	history	materials	to	support	the	propositions	that	
















	 11.	 Theodore	 R.	 Sangalis,	 Comment,	 Elusive Empowerment: Compensating the Sex Trafficked 
Person Under the Trafficking Victims Protection Act,	80	FoRdham l. Rev.	403,	404–05	(2011).
	 12.	 See, e.g.,	ChiP heath & dan heath, made to StiCk	 206	 (2007)	 (discussing	 the	power	of	
stories);	helen SwoRd, StyliSh aCademiC wRiting	85–86	(2012).	By	the	way,	I	highly	recommend	
both	of	these	books.
	 13.	 Sangalis,	supra	note	11,	at	404	n.1	(citing	Legal Options to Stop Human Trafficking: Hearing 
Before the Subcomm. on Human Rights and the Law of the S. Comm. on the Judiciary,	110th	Cong.	74	
(2007)	(statement	of	Katherine	Kaufka,	Nat’l	Immigrant	Justice	Ctr.)).
	 14.	 Id.	at	412	n.77	(citing	International Trafficking in Persons: Taking Action to Eliminate Modern 
Day Slavery: Hearing Before the H. Comm. on Foreign Affairs,	110th	Cong.	19	(2007)	(statement	of	
Sharon	Cohn,	Senior	Vice	President,	Int’l	Justice	Mission)).
	 15.	 Id.	at	413	n.96	(citing	h.R. ReP. no.	110-430,	pt.	1,	at	34	(2007)).
	 16.	 Id.	at	417	n.141	(citing	H.R.	Rep.	No.	106-487,	pt.	2,	at	2	(2000)).
	 17.	 Id.	 at	 418	 n.144	 (citing	 Implementation of the Trafficking Victims Protection Act: Hearing 
Before the H. Comm. on Int’l Relations,	 107th	Cong.	 3	 (2001)	 (statement	 of	Hon.	Henry	 J.	Hyde,	
Chairman,	H.	Comm.	on	Int’l	Relations)).
	 18.	 thomaS l. hazen & JeRRy w. maRkham, bRokeR-dealeR oPeRationS undeR the SeCuRitieS 
and CommoditieS law	§	2:28	(Westlaw	Nov.	2012).
	 19.	 Simmons	v.	I.C.C.,	697	F.2d	326,	328	(D.C.	Cir.	1982).
	 20.	 Marcel	De	Armas,	Changing Tides: The Need for New Legislation to Prevent Algae Blooms,	7	
SuStainable dev. l. & Pol’y	44,	44	nn.1–2,	4,	7–8,	10	(2006).
	 21.	 Reese	John	Henderson	Jr.,	Special	Project,	Addiction as Disability: The Protection of Alcoholics 
and Drug Addicts Under the Americans with Disabilities Act of 1990,	44	vand. l. Rev.	713,	714	n.3	
(1991)	(citing	the	Congressional Record	and	a	committee	report).
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an	asylum	denial	cited	NGO	human	rights	reports	that	had	been	published	in	the	
Congressional Record.22	Another	judge	used	statistics	from	the	Congressional Record	





















¶12	 Second,	 the	materials	 probably	 seem	 like	 good,	 credible	 sources.	But	 are	
they?	Maybe,	maybe	not.	On	the	one	hand,	many	people	preparing	to	testify	before	
a	congressional	committee	take	great	care	to	get	their	facts	straight	and	to	present	



















Virginia	J.	Wise,	Nonlegal Information and the Delegalization of Law,	39	J. legal Stud.	495,	513	(2000)	
(“[I]n	previously	barely	imagined	ways	the	universe	of	nonlegal	information	is	now	easily	and	cheaply	
available	to	lawyers,	judges,	and	other	legal	decision	makers.”).
	 28.	 For	 a	 discussion	 of	 judges’	 use	 of	 outside	 research,	 see	 Elizabeth	 F.	 Judge,	Curious Judge: 











EXPLOITATION	OF	MINORS.—Section	 2252(b)(2)	 of	 title	 18,	 United	 States	 Code,	 is	
amended	 by	 inserting	 after	“but	 if”	 the	 following:	“any	 visual	 depiction	 involved	 in	 the	
offense	involved	a	prepubescent	minor	or	a	minor	who	had	not	attained	12	years	of	age,	
such	person	shall	be	fined	under	this	title	and	imprisoned	for	not	more	than	20	years,	or	if.”








fits	 into	 the	 bigger	 picture.	 Is	 the	 twenty-year	 penalty	 new?	Or	 is	 it	 changing	 a	
penalty	that	was	in	the	statute	being	amended?
¶15	 The	 Congressional	 Research	 Service	 summary	 (available	 on	 THOMAS)	
says	of	this	portion	of	the	law:	“Amends	the	federal	criminal	code	to	impose	a	fine	
and/or	prison	term	of	up	to	20	years	for	transporting,	receiving,	distributing,	sell-
ing,	 or	 possessing	 pornographic	 images	 of	 a	 child	 under	 the	 age	 of	 12.”30	 It’s	
quicker	and	easier	to	understand	than	section	2	of	the	statute	itself.	The	section-
by-section	 analysis	 in	 the	 bill’s	 committee	 report	 summarizes:	 “This	 section	












	 30.	 Bill Summary & Status, 112th Congress (2011–2012), H.R.6063, CRS Summary,	thomaS,	
http://thomas.loc.gov/cgi-bin/bdquery/z?d112:HR06063:@@@D&summ2=m&	 (last	 visited	 Feb.	 6,	
2012).
	 31.	 h.R. ReP. no. 112-638,	at	17	(2012).
	 32.	 The	report	is	thirty-two	pages,	while	the	session	law	is	barely	five	pages	long.














Act	 of	 1995.37	 The	Department of Justice Manual	 uses	 legislative	 history	 for	 the	








to	 step	 back	 to	 analyze	 the	work	 of	 the	 legislative	 body.	 For	 example,	 a	 student	





¶19	A	 researcher	 can	 look	at	 a	very	 specific	provision—like	 the	definition	of	
“catfish”—or	 at	 a	 broad	 class	 of	 legislation.	When	William	 Eskridge	 wanted	 to	




	 36.	 3	bankRuPtCy deSk guide	§	34:147	(Westlaw	Aug.	2012).
	 37.	 miChael J. kauFman, SeCuRitieS litigation: damageS	§	3:14	(Westlaw	Sept.	2012).
	 38.	 4	dePaRtment oF JuStiCe manual,	at	tit.	8,	no.	6	(Westlaw	2013).
	 39.	 hazen & maRkham,	supra	note	18,	at	§	8:15.
	 40.	 2006	health law handbook	§	13:4	nn.4,	7,	9–12,	14	(Alice	G.	Gosfield	ed.,	Westlaw	June	
2012).
	 41.	 1	JameS t. o’Reilly, Food and dRug adminiStRation	§	18:61	(3d	ed.,	Westlaw	Dec.	2012).
	 42.	 Kerrilee	E.	Kobbeman,	Legislative	Note,	Hook, Line and Sinker: How Congress Swallowed the 
Domestic Catfish Industry’s Narrow Definition of this Ubiquitous Bottomfeeder,	 57	aRk. l. Rev.	 407	
(2004).
	 43.	 Id.	at	417.
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determine	how	often	Congress	overrides	the	Supreme	Court’s	interpretation	of	a	
statute—and	what	sorts	of	decisions	are	most	often	affected—he	and	his	research	
assistants	 reviewed	all	 the	 reports	published	 in	United States Code Congressional 
and Administrative News	 to	 spot	occasions	when	 the	committee	 indicated	 that	a	
statute	“overruled,”	“modified,”	or	“clarified”	a	federal	 judicial	 interpretation	of	a	
statute.44	 Like	 the	 catfish	 piece,	 this	 article	 did	 not	 use	 the	 legislative	 history	 to	
interpret	the	statutes,	but	rather	to	explore	how	the	legislation	came	about.45
¶20	 Eskridge’s	 work	 looking	 at	 the	 institutional	 roles	 of	 Congress	 and	 the	
courts	 could	 be	 seen	 as	 a	 work	 of	 political	 science	 as	 well	 as	 legal	 scholarship.	





instances	 from	 the	Congressional Record	 of	politicians	using	 the	 term	 to	 include	
“the	 fine	 people	 of	 San	 Antonio,”49	 the	 public	 lands	 states,50	 the	 middle-class	
taxpayer,51	 small	 gas	 stations,52	“our	maritime	 industries,”53	 the	American-made	











	 46.	 See, e.g.,	 Edward	 J.	 Larson,	 “In the Finest, Most Womanly Way”: Women in the Southern 
Eugenics Movement,	 39	am. J. legal hiSt.	 119,	 130–37,	 141–47	 (1995)	 (discussing	 legislation	 in	
Louisiana	in	the	1920s	and	in	Georgia	in	the	1930s	and	citing	state	legislative	journals).
One	 reviewer	of	 the	eleventh	edition	of	 the	Bluebook	 said,	“Use	e.g.	when	 there	are	other	














	 56.	 Mona	 Lynch,	 Pedophiles and Cyber-Predators as Contaminating Forces: The Language of 
Disgust, Pollution, and Boundary Invasions in Federal Debates on Sex Offender Legislation,	27	law & 
SoC. inQuiRy	529	(2002).
	 57.	 Ariel	Meyerstein,	The Law and Lawyers as Enemy Combatants,	18	u. Fla. J.l. & Pub. Pol’y	
299,	300	(2007).








spend	 so	much	 time	 reading	 appellate	 cases	 and	 often	 compete	 in	 an	 appellate	
moot	 court,	 we	 emphasize	 research	 that	 is	 important	 in	 appellate	 work.	 And	
because	all	eyes	are	on	the	U.S.	Supreme	Court,	we	pay	attention	to	research	tools	
that	are	important	in	appellate	work.	That’s	important	and	students	should	learn	
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Appendix
State Statutes on Using Legislative History in Statutory Interpretation
1.	 Explicit	Direction	to	Use	Legislative	History
Colorado
If	 a	 statute	 is	 ambiguous,	 the	court,	 in	determining	 the	 intention	of	 the	
general	assembly,	may	consider	.	.	.
(c)	The	legislative	history,	if	any;
Colo. Rev. Stat. ann.	§	2-4-203	(West,	Westlaw	through	ch.	2	of	2013	1st	reg.	sess.).
Iowa
























n. mex. Stat. ann.	§	12-2A-20	(West,	Westlaw	through	2012	2d	reg.	sess.).








In	 ascertaining	 the	purpose	 and	 applicability	of	 a	 statute,	 it	 is	 proper	 to	






If	 a	 statute	 is	 ambiguous,	 the	 court,	 in	determining	 the	 intention	of	 the	
legislation,	may	consider	.	.	.
3.	The	legislative	history.
n. dak. Cent. Code ann.	§	1-02-39	(West,	Westlaw	through	2011	reg.	&	spec.	sess.).
Ohio
If	 a	 statute	 is	 ambiguous,	 the	 court,	 in	determining	 the	 intention	of	 the	
legislature,	may	consider	.	.	.
(C)	The	legislative	history;










oR. Rev. Stat. ann.	§	174.020	(West,	Westlaw	through	2012	reg.	sess.).
Pennsylvania
(c)	 When	 the	 words	 of	 a	 statute	 are	 not	 explicit,	 the	 intention	 of	 the	 	
General	Assembly	may	be	ascertained	by	considering	.	.	.
(7)	The	contemporaneous	legislative	history.
1	Pa. ConS. Stat. ann.	§	1921	(West,	Westlaw	through	2012	reg.	sess.).


















haw. Rev. Stat. ann.	§	1-15	(West,	Westlaw	through	2012	reg.	and	spec.	sess.).
Massachusetts
(b)	A	court	may	take	judicial	notice	of	.	.	.	legislative	history	.	.	.	.
maSS. gen. lawS ann.	§	202	(West,	Westlaw	through	ch.	464	of	2012	2d	ann.	
sess.).
